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UPDATE ON THE CURRENT STATE OF
NUCLEAR WASTE MANAGEMENT POLICY

FRIDAY, MAY 15, 2015

HOUSE OF REPRESENTATIVES,
SUBCOMMITTEE ON ENVIRONMENT AND THE ECONOMY,
COMMITTEE ON ENERGY AND COMMERCE
Washington, DC.

The subcommittee met, pursuant to call, at 9:00 a.m., in room
2123, Rayburn House Office Building, Hon. John Shimkus, (chair-
man of the subcommittee) presiding.

Present: Representatives Shimkus, Harper, Whitfield, Pitts, Mur-
phy, Latta, Johnson, Hudson, Cramer, Tonko, Green, McNerney,
and Pallone (ex officio).

Also Present: Representative Newhouse.

Staff Present: Charlotte Baker, Deputy Communications Direc-
tor; Will Batson, Legislative Clerk; Leighton Brown, Press Assist-
ant; David McCarthy, Chief Counsel, Environment/Economy; Chris
Sarley, Policy Coordinator, Environment & Economy; Peter Spen-
cer, Professional Staff Member, Oversight; Andy Zack, Professional
Staff Member; Christine Brennan, Minority Press Secretary;
Caitlin Haberman, Minority Professional Staff Member; and Rick
Kessler, Minority Senior Advisor and Staff Director, Energy and
Environment.

OPENING STATEMENT OF HON. JOHN SHIMKUS, A REP-
RESENTATIVE IN CONGRESS FROM THE STATE OF ILLINOIS

Mr. SHIMKUS. It is 9:00. We want to start promptly. There is
going to be votes sometime early this morning, and we want to get
the opening statements through and encourage members to get
back afterwards to follow up with questions. I will recognize myself
for 5 minutes for an opening statement.

Thank you all for coming to this morning’s hearing to receive an
update on the status of and outlook for progress on America’s nu-
clear waste management policy. Let me state at the outset that
issue of the Nation’s nuclear waste management policy is not a par-
tisan issue. The House of Representatives has repeatedly supported
Yucca Mountain in an overwhelming and bipartisan manner. Last
summer, efforts to abandoned Yucca Mountain were defeated on
the House floor with the body voting 4 to 1 in favor of Yucca Moun-
tain. This includes nearly two-thirds of the Chamber’s Democrats.

In April, I once again led a bipartisan group of members to see
Yucca Mountain site firsthand. The site is an invaluable national
asset isolated in the Nevada desert, removed from all population
centers, and co-located with the Nevada National Security Site.
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Since my previous visit in 2011, the landscape has notably ad-
vanced to support the development of a permanent repository. In
2013, the D.C. Court of Appeals ruled that Nuclear Regulatory
Commission must continue its review of the Yucca Mountain li-
cense application. The court issued a writ of mandamus, a very
consequential legal action, and declared it was illegal for the NRC
to stop consideration of the license. As a result of this decision, the
NRC resumed the scientific and technical evaluation of the license
known as the Safety and Evaluation Report, or SER. The SER
looked at a plethora of potential natural and manmade scenarios
which could affect the performance of the facility. In January of
this year, the NRC released the fifth and final volume of the SER.
The NRC staff determined the facility could meet all safety regula-
tions including that it could safely serve as a repository for up to
a million years. Meanwhile, the costs of inaction and delay con-
tinue to mount. The courts ruled the Department of Energy’s dis-
mantling of the Yucca Mountain project no longer constitute a per-
manent disposal program. Therefore, the Federal Government
could no longer collect the nuclear waste fee, a surcharge paid by
consumers of nuclear-generated electricity.

While the fee is no longer being actively collected, the Treasury
Department still maintains a balance of nearly $33 billion in rate-
payer money to license, construct, and operate Yucca Mountain.
But it isn’t just ratepayers who are paying for the consequences of
the delay. All American taxpayers, regardless of whether they ben-
efit from commercial nuclear power, are footing the legal bill, and
the bill isn’t cheap. Last year, the Department of Justice account
that pays damages on behalf of the Federal Government, known as
the Judgment Fund, paid out over $900 million in settlements as
a consequence of our inability to move forward with Yucca. This ac-
counted for nearly a third of all Federal Government legal fees.

We in the Federal Government have an obligation to uphold the
law, to dispose of commercial spent nuclear fuel, as well as honor
the commitment made to states who host sites to support our nu-
clear defense activities, including South Carolina, Idaho, and
Washington State. Congress needs a willing partner to host a nu-
clear disposal facility as we currently have with the sites that con-
tributed to the Manhattan Project. I am committed to working with
the State and local stakeholders in Nevada, who will engage in a
constructive conversation to resolve the current impasse.

Just saying no is not an option. As part of this process, we will
look for areas of agreement such as facilitating a benefits package
for communities to provide long-term budget stability, strengthen
the State’s education fund, and identify associated transportation
infrastructure benefits. As a host state of a Nevada National Secu-
rity Site, however, Nevada already is a constructive partner with
the Federal Government to protect our National interests. This, by
the way, includes storing radioactive waste onsite today.

I look forward to hearing from a broad group of stakeholders
today who will highlight the need to finish a repository, as the
House Representative supports, as the courts direct, and as the
American people deserve.

Thank you, and I now recognize the ranking member, Mr. Tonko,
for his opening statement.
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[The prepared statement of Mr. Shimkus follows:]

PREPARED STATEMENT OF HON. JOHN SHIMKUS

Thank you all for coming to this morning’s hearing to receive an update on the
status of, and outlook for progress on, America’s nuclear waste management policy.

Let me state at the outset that the issue of the nation’s nuclear waste manage-
ment policy is not a partisan issue. The House of Representatives has repeatedly
supported Yucca Mountain in an overwhelming and bipartisan manner. Last sum-
mer, efforts to abandon Yucca Mountain were defeated on the House floor with the
body voting four to one in favor of Yucca Mountain. This includes nearly %5 of the
Chamber’s Democrats.

In April, I once again led a bipartisan group of members to see the Yucca Moun-
tain site firsthand. The site is an invaluable national asset isolated in the Nevada
desert, removed from all population centers, and co-located with the Nevada Na-
tional Security Site. Since my previous visit in 2011, the landscape has notably ad-
vanced to support the development of a permanent repository.

In 2013, the D.C. Court of Appeals ruled the Nuclear Regulatory Commission
must continue its review of the Yucca Mountain license application. The Court
issued a writ of mandamus, a very consequential legal action, and declared it was
illegal for the NRC to stop consideration of the license. As a result of this decision,
NRC resumed the scientific and technical evaluation of the license, known as the
Safety Evaluation Report (SER).

The SER looked at a plethora of potential natural and manmade scenarios which
could affect the performance of the facility. In January of this year, NRC released
the fifth and final volume of the SER. The NRC Staff determined the facility could
meet all safety regulations, including that it could safely serve as a repository for
up to a million years.

Meanwhile, the costs of inaction and delay continue to mount. The Courts ruled
the Department of Energy’s dismantlement of the Yucca Mountain Project no longer
constituted a permanent disposal program. Therefore, the Federal Government
could no longer collect the Nuclear Waste fee, a surcharge paid by consumers of nu-
clear-generated electricity. While the fee is no longer being actively collected, the
Treasury Department still maintains a balance of nearly $33 billion in ratepayer
money to license, construct and operate Yucca Mountain.

But it isn’t just ratepayers who are paying for the consequences of the delay. All
American taxpayers, regardless of whether they benefit from commercial nuclear
power, are footing the legal bill. And the bill isn’t cheap. Last year, the Department
of Justice account that pays damages on behalf of the Federal Government, known
as the Judgement Fund, paid out over $900 million in settlements as a consequence
of our inability to move forward with Yucca. This accounted for nearly a third of
all Federal Government legal settlements.

We in the Federal Government have an obligation to uphold the law to dispose
of commercial spent nuclear fuel, as well as honor the commitment made to States
who host sites to support our nuclear defense activities, including South Carolina,
Idaho and Washington State. Congress needs a willing partner to host a nuclear dis-
posal facility, as we currently have with the sites that contributed to the Manhattan
Project.

I am committed to working with state and local stakeholders in Nevada who will
engage in a constructive conversation to resolve the current impasse. Just saying
no is not an option. As part of this process, we will look for areas of agreement,
such as facilitating a benefits package for communities to provide longterm budget
stability, strengthen the State’s education fund, and identify associated transpor-
tation infrastructure benefits.

As the host state of the Nevada National Security Site, however, Nevada already
is a constructive partner with the Federal Government to protect our national inter-
ests. This, by the way, includes storing radioactive waste on site.

I look forward to hearing from a broad group of stakeholders today who will high-
light the need to finish a repository, as the House of Representatives supports, as
the Courts direct, and as the American people deserve.

OPENING STATEMENT OF HON. PAUL TONKO, A REPRESENTA-
TIVE IN CONGRESS FROM THE STATE OF NEW YORK

Mr. ToNKO. Thank you, Mr. Chair. We are here this morning to
hear from a fine panel of witnesses about the current state of nu-
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clear waste policy. There are some things that I do not expect will
have changed much from the time of our last hearing on this issue.
Nuclear facilities across the country continue to generate waste
that has yet to be secured in a long-term storage facility. Research
and development on waste technologies continues. The law desig-
nating a storage facility is unchanged, and today we add to the
many oversight hearings the subcommittee has held over the years.

But we still have no real solution, even an interim one, to offer
to the witnesses at the table today and the constituencies that they
do, indeed, represent. There have been reports by the National
Academy of Sciences, the Government Accountability Office, indus-
try and nongovernmental groups, and the President’s Blue Ribbon
Commission. Ironically, we have a long-term storage facility, and
yet we do not. And we do not have interim storage facilities or a
policy of establishing them, and yet we do. Essentially the storage
facilities at each of the powerplant sites around the country now
serve as de facto interim storage facilities.

We need a solution to this situation. It will not be easy, and it
will be expensive. But the alternative is also expensive and pro-
vides less safety, less security than a functioning, ordered process
for dealing with spent fuel. And Mr. Fitz reminds us that we also
have to deal with legacy waste from our defense programs.

I know the chair and others on this committee are resolved to
complete the process of opening the Yucca Mountain facility, but
the Yucca Mountain facility is not open at this time, and it does
not appear it will be open in the near future. In the meantime,
spent fuel continues to accumulate, and penalty fees continue to ac-
crue. I continue to believe that it is worth examining additional op-
tions for dealing with this waste.

The administration’s strategy, based on the work done by the
Blue Ribbon Commission in 2012, has challenges and unknowns.
Should we pursue a system that includes both interim and long-
term storage of waste? If so, how do we proceed? If there are to be
interim sites, how many will be needed? How much waste can or
should be stored at them, and what time period qualifies as in-
terim? What are the costs, and can we access the necessary funds
to the fund established to deal with this problem?

I do not expect to hear definitive answers to these questions this
morning, but I do think it is time that we examined all options for
moving forward. I think the future for nuclear power is in question
if we do not find a way to deal with this issue.

I want to thank all of our witnesses for appearing before the sub-
committee today. I look forward to your testimony and to your sug-
gestions on options to move forward on what is a very critical and
important issue.

And, with that, Mr. Chair, I yield back.

Mr. SHIMKUS. The gentleman yields back his time. Anyone seek-
ing time on the majority side?

Seeing none, the chair recognizes the ranking member of the full
committee, Mr. Pallone, for 5 minutes.
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OPENING STATEMENT OF HON. FRANK PALLONE, JR., A REP-
RESENTATIVE IN CONGRESS FROM THE STATE OF NEW JER-
SEY

Mr. PALLONE. Thank you, Mr. Chairman.

I want to thank you and Ranking Member Tonko for holding this
hearing today.

Much has changed since the Nuclear Waste Policy Act became
law in 1982, which allowed the Secretary of Energy to remove
spent nuclear fuel from commercial nuclear power plants in ex-
change for fees and transported to a permanent geological reposi-
tory. But I think the past three decades of the nuclear waste pro-
gram might be best summed up this way: Lots of change but very
little progress.

Unfortunately, the one thing that seems most resistant to change
is the program’s ongoing failure to the ratepayers, who have paid
into the fund. That failure also applies to the taxpayers, who are
now having to pay damages through the Judgment Fund adminis-
tered by DOJ. In New Jersey, we have several operating nuclear
reactors that provide carbon-free electricity, and this includes Oys-
ter Creek, the Nation’s oldest operating plant, which will soon stop
providing power but will continue to provide a home to spent nu-
clear fuel long into the future unless we can come together on a
plan to fix this program.

My point is this: I am not interested in litigating the wisdom of
the administration’s actions with regard to Yucca Mountain be-
cause that won’t help move waste out of New Jersey, Illinois, New
York, Michigan, or anywhere else anytime soon. I am, however, in-
terested in making progress, and I hope this committee will put the
ratepayer and taxpayer first and focus on efforts that can be en-
acted into law and that will move us forward over the next few
years. I am encouraged by recent developments on potential con-
sensus sites for interim storage in Texas and New Mexico, and we
should look closely at the prospects they offer. That in no way
means we should curtail our push for a permanent repository, but
I do believe the best path forward is to work to identify steps we
can take now to set the stage for real reform on permanent dis-
posal in the future, regardless of where the disposal facility ends
up being sited.

Again, thank you for holding this hearing. I look forward to hear-
ing from our witnesses and working with all my colleagues, stake-
holders, and the administration to put our Nation’s nuclear waste
program back on track.

And I would yield the balance of my time to the gentleman from
California, Mr. McNerney.

Mr. McNERNEY. I want to thank the ranking member, and I
thank the chairman of the subcommittee for his work on this issue.
Managing nuclear waste is an engineering and a political problem.
Based on the work I did as a graduate student for the Nuclear En-
gineering Department at the University of New Mexico, I believe
the engineering problem can be solved safely and satisfactorily.

Experience has shown that in order to find a location with the
support of the local community, we are going to need complete
transparency and the involvement of the local community in order
to be accepted by the local community.
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More than $10 billion has been spent on the Yucca Mountain
project, and that money may be wasted because there wasn’t the
transparency and local involvement that would be required. The
current situation we have invites a Fukushima-style disaster to
happen in this country because there is so much waste stored in
so various locations as we will hear near the Columbia River and
other places. So are we going to need a solution? I thank the chair-
man for his work, and I think we need to work together in a bipar-
tisan way to find a way forward, Mr. Chairman.

And, again, I yield back.

Mr. SHIMKUS. The gentleman yields back his time.

Before we begin with the opening statements of our guests, 1
want to just point out that joining us is Congressman Dan
Newhouse, a Member from Washington State, who has the honor
and the challenge of representing the Hanford DOE site, which I
think shows our common interest in moving forward on this.

Thank you for joining us.

I am going to move rapidly so we can get all our process through
and hopefully have people return after they call votes.

So first at the panel and will be recognized for 5 minutes, Mr.
Andrew Fitz, senior counsel, Office of the Attorney General, State
of Washington.

Your full statement has submitted for the record.

You have 5 minutes, sir.

Pull that mic a little bit closer if you can. Move your name tag
and then make sure the button is pressed on.

STATEMENTS OF ANDREW FITZ, SENIOR COUNSEL, OFFICE OF
THE ATTORNEY GENERAL, STATE OF WASHINGTON; JOSE-
PHINE PICCONE, DIRECTOR, YUCCA MOUNTAIN DIREC-
TORATE, NUCLEAR REGULATORY COMMISSION; THE HON-
ORABLE GREG R. WHITE, COMMISSIONER, MICHIGAN PUB-
LIC SERVICE COMMISSION, ON BEHALF OF THE NATIONAL
ASSOCIATION OF REGULATORY UTILITY COMMISSIONERS,
CHAIRMAN, SUBCOMMITTEE ON NUCLEAR ISSUES, WASTE
DISPOSAL; STEPHEN KUCZYNSKI, CHAIRMAN, PRESIDENT,
AND CHIEF EXECUTIVE OFFICER, SOUTHERN NUCLEAR OP-
ERATING COMPANY; GEOFFREY H. FETTUS, SENIOR ATTOR-
NEY, NATURAL RESOURCES DEFENSE COUNCIL; AND EINAR
RONNINGEN, MANAGER RANCHO SECO ASSETS, DECOMMIS-
SIONING PLANT COALITION

STATEMENT OF ANDREW FITZ

Mr. Fi1z. There we go. On behalf of the State of Washington, Of-
fice of the Attorney General, I appreciate the opportunity to be
here before you today. Washington State has a keen interest in the
development of a permanent repository for high-level radioactive
waste and spent nuclear fuel. For nearly eight decades, we have
honored our duty to temporarily house nuclear waste as a byprod-
uct of our Nation’s defense at the Department of Energy’s Hanford
Nuclear Reservation.

Waste from Hanford accounts for approximately 63 percent of the
defense-generated high-level waste projected for disposal at Yucca
Mountain. I should point out that our near-term concern is in get-
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ting this waste out of failing underground single-shell tanks and
into a glass form. But our long-term interest is in seeing that all
this waste is properly disposed of in a deep geologic repository.
That is what led us into litigation over the efforts to abandon
Yucca Mountain in 2010.

The Federal Government’s efforts to abandon Yucca Mountain
have ignored and bypassed the careful process Congress set forth
in the Nuclear Waste Policy Act for developing a national reposi-
tory. Washington State has been clear in its legal arguments that
if Yucca Mountain is determined to be technically unsuitable in the
licensing process, it should not be built. But, absent that deter-
mination, the process Congress set forth in law for establishing the
repository should be respected and upheld.

In passing the Nuclear Waste Policy Act, Congress recognized
that accomplishing the long-term objective of a national repository
requires a stepwise approach and a process cemented in law. The
House bill report that accompanied the NWPA concluded that, “The
failure of government to provide a permanent waste disposal facil-
ity during more than 30 years of Federal nuclear activities is un-
mitigated.” It criticized prior Federal agency competence in “paper
analyses and future plans” as failing to provide “adequate assur-
ance that disposal facilities would be available when needed.”

It noted that two prior attempts to explore potential repository
sites had already failed due to intense political pressure, and it
noted what it called a solid consensus of special task force and
Presidential commission recommendations on the need for legisla-
tion to “solidify a program and keep it on track.” In particular, the
report noted “it is necessary to provide close congressional control
to assure that the political and programmatic errors of our past ex-
perience will not be repeated.” If it is to stand any chance of suc-
cess, the process for developing a repository has to necessarily
stand and withstand changes to Federal and State administrations
and the political tides that accompany them. If you are going to
complete a process measured in decades, you cannot be continually
second-guessing or switching course partway through, or you will
never accomplish the objective.

The thing that keeps you on course is and must be the law. This
is at the heart of the NWPA’s stepwise prescriptive structure. Criti-
cally, Congress reserved for itself the ultimate decision of approv-
ing a potential repository site. In the case of Yucca Mountain, Con-
gress exercised that authority when it rejected Nevada’s dis-
approval of the site. And later, when the D.C. Circuit Court of Ap-
peals rejected Nevada’s legal challenge to that recommendation to
Congress, the court said: Congress has settled the matter, and we
no less than the parties are bound by its decision.

Once a repository site is approved under the NWPA, it triggers
a mandate for the Department of Energy to submit a construction
authorization application to the NRC and an obligation on the NRC
to consider Energy’s application and issue a final decision approv-
ing or disapproving issuance of a construction authorization. En-
ergy disregarded these mandates in 2010. It attempted to withdraw
from the licensing proceeding based not on any claim that Yucca
Mountain is technically unsuitable but on “the Secretary’s judg-
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ment that Yucca Mountain is not a workable option” and that “al-
ternatives will better serve the public interest.”

The NRC’s Atomic Safety and Licensing Board agreed with our
argument that the NWPA’s plain language and legislative history
did not permit the Secretary to withdraw the application. In the
words of the board “the NWPA does not give the Secretary the dis-
cretion to substitute his policy for the one established by Congress
in the NWPA, that at this point mandates progress towards a mer-
its decision by the Nuclear Regulatory Commission.” Energy’s ap-
plication thus remains pending before the NRC today.

As the committee may know, the NRC Chair nevertheless then
initiated his own orderly shutdown of the NRC’s license review.
The shutdown included terminating the NRC staff’s technical re-
view, blocking the release of Safety Evaluation Reports and shut-
ting down the NRC’s Web-based licensing support network, which
was a database for all the documentation regarding the application.
Despite having more than $11 million available in appropriated
funds to continue with licensing proceedings, the NRC cited budg-
etary considerations for its actions, including the political pre-
diction that Congress would not further fund its efforts. It took
Washington State and its fellow petitioners bringing a mandamus
action and the court issuing an order in August 2013 to reverse
this unilateral dismantling.

In a clear, blunt order, the Federal Court concluded that the
NRC “ has declined to continue the statutorily-mandated Yucca
Mountain licensing process,” and that “as things stand, the Com-
mission is simply flouting the law.” It rejected the NRC’s budgetary
arguments and cited the bedrock principle of constitutional law
that “the President and Federal agencies may not ignore statutory
mandates or prohibitions merely because of policy disagreement
with Congress.”

Here is where that leaves us. The NRC has now completed and
released its Safety Evaluation Reports. We have final legal deci-
sions in place that establish the obligation of both Energy and the
NRC to continue with the Yucca Mountain licensing process pro-
viding the funding is in place to proceed.

I understand there are those who think that Yucca Mountain is
technically unsuitable, but the law provides an opportunity to
prove that case in the pending NRC hearing. I also understand
there are those who think that following the current scheme in the
NWPA is unwise, but the method for pursuing that disagreement
should be through changing the law, not disregarding it. Ulti-
mately, given the multi-decade, multi- generational task of devel-
oping a nuclear waste repository, we will never have a repository,
whether it is at Yucca Mountain or any other site, if the legal proc-
ess for siting and licensing a repository is disregarded, either now
or by those who follow us. Thank you and I will be happy to take
any questions.

[The prepared statement of Mr. Fitz follows:]
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Good morning, Chairman Upton, Ranking Member Pallone, Chairman Shimkus,
Ranking Member Tonko, and distinguished members of the Subcommittee. On behalf of
the State of Washington, Office of the Attorney General, [ appreciate the opportunity to
appear before you today.

Washington State has a keen interest in the development of a permanent
repository for high-level radioactive waste and spent nuclear fuel. For nearly eight
decades, we have honored our duty to temporarily house nuclear waste that is a by-
product of our nation’s defense. We are still hosting nearly two-thirds of the nation’s
defense related high-level radioactive waste at the Department of Energy’s Hanford
Nuclear Reservation.

The Hanford Reservation adjoins the Columbia River, just upstream of the cities
of Richland, Kennewick, and Pasco. There are currently 56 million gallons of high-level
waste stored in 177 massive underground tanks.! All of this waste is awaiting future
treatment through vitrification, which is a process to solidify the waste into glass form.

As planned, the treatment process will concentrate the high-level radioactive
component of this waste into Immobilized High Level Waste. Under the Nuclear Waste
Policy Act (NWPA), this waste is supposed to be disposed of at a deep geologic
repository. Hanford’s Immobilized High Level Waste accounts for approximately 63
percent of the defense generated high-level waste projected for disposal at the Yucca
Mountain repository. Final Environmental Impact Statement for a Geologic Repository

Jor the Disposal of Spent Nuclear Fuel and High-Level Radioactive Waste at Yucca

" Hanford is also storing more than 2,000 metric tons of spent nuclear fuel, 1,335
capsules of cesium, and 601 capsules of strontium. All of this waste is associated with
defense production and all of it also requires disposal at a deep geologic repository.
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Mountain, Nye County, Nevada, DOE/EIS-0250 (2002), Vol. I, App. A, § A.1.1.4.1
at A-8.

Our greatest near-term concern is geiting high-level waste retrieved from storage
and treated, Right now, that waste is in various forms of liquid, sludges, and solids.
Nearly 30 million gallons of the waste is stored in single-shell tanks that are failing and
have already leaked to soil and groundwater. Yet, as I speak, we are arguing with the
Department of Energy (Energy) in federal court, trying to get the federal government to
commit to a schedule for getting the Waste Treatment Plant complex up and running in a
reasonable timeframe.

Our long-term interest is in seeing that all this waste is properly disposed of in a
deep geologic repository, as Congress intended. That is what led us into litigation over
the effort to abandon Yucca Mountain in 2010.

The federal government’s efforts to abandon Yucca Mountain have ignored and
by-passed the careful process Congress set forth in the NWPA for developing a national
repository. Washington State has been clear in its legal arguments that the decision of
whether to license the Yucca Mountain repository should be made on the merits by the
Nuclear Regulatory Commission (NRC). If Yucca Mountain is determined to be
unsuitable by the NRC’s technical standards, it should not be built. But absent that
determination, the process Congress set out in law for establishing a repository should be
respected and upheld.

In passing the NWPA, Congress recognized that accomplishing the long-term
objective of a national repository requires a stepwise approach and a process cemented in

the law. The House bill report that accompanied the NWPA concluded that “The failure
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of the government to provide a permanent waste disposal facility during more than 30
years of Federal nuclear activities is unmitigated.” H.R. Rep. No. 97-491, Pt. 1, at 28
(1982), as reprinted in 1982 U.S.C.C.A.N. 3792, 3794. It criticized prior federal agency
confidence in ““[plaper’ analyses and future plans” as failing to provide “adequate
assurance that disposal facilities would be available when needed.” Id. at 26. It noted
that two prior attempts to explore potential repository sites had already failed due to
intense political pressure. See id. at 27. And it noted what it called a “solid consensus”
of special task force and Presidential commission recommendations on the need for
legislation that would “solidify a program and keep it on track.” Id. at 29. In particular,
the report noted: “It is necessary . . . to provide close Congressional control and public
and state participation in the program to assure that the political and programmatic errors
of our past experience will not be repeated.” Id. at 29-30.

If it is to stand any chance of success, the process for developing a repository has
to necessarily span—and withstand—changes in federal and state administrations and the
political tides that accompany them. If you are going to complete a process measured in
decades, you cannot be continually second-guessing the policy or switching course part-
way through, or you will never accomplish the objective. The thing that keeps you on
course is, and must be, the law,

This is at the heart of the NWPA’s stepwise, prescriptive structure. Again, it was
intended to “solidify a program and keep it on track.” Toward that end, the NWPA set

out detailed, specific procedures for site nomination, site characterization, site selection,

and repository licensing, with defined roles for Energy, the Environmental Protection
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Agency, the NRC, potential host states, affected Native American tribes, and the
President.

Critically, Congress reserved for itself the ultimate decision of approving a
potential repository site. See 42 U.S.C. § 10135(c)-(g). In the case of Yucca Mountain,
Congress exercised that authority when it rejected Nevada’s disapproval of the site. In
rejecting Nevada’s challenge to the recommendation preceding Yucca Mountain’s
approval, the D.C. Circuit Court of Appeals said: “Congress has settled the matter, and
we, no less than the parties, are bound by its decision.” Nuclear Energy Inst., Inc. v.
Envil. Prot. Agency, 373 F.3d 1251, 1302 (D.C. Cir. 2004).

Once a repository site is approved, it triggers legal mandates for both Energy and
the NRC. For Energy, it triggers a mandate to submit a construction authorization
application to the NRC. 42 U.S.C. § 10134(b). For the NRC, it triggers a mandate to
“consider” Energy’s application and to issue a “final decision approving or disapproving
the issuance of a construction authorization” within a specified timeframe. 42 US.C. §
10134(d).

Energy disregarded these mandates. It attempted to withdraw from the licensing
proceeding based not on any claim that Yucca Mountain is technically unsuitable, but on
“the [Energy] Secretary’s judgment . . . that Yucca Mountain . . . is not a workable
option™ and that “alternatives will better serve the public interest.” U.S. Department of
Energy’s Reply to the Responses to the Motion to Withdraw, In re U.S. Dep't of Energy,
NRC No. 63-001, ASLBP No. 09-892-HLW-CABO04 at 31 n.102 (May 27, 2010).

The NRC’s Atomic Safety and Licensing Board (Board) agreed with our

argument that the NWPA’s plain language, as supported by its legislative history, “does
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not permit the Secretary to withdraw the Application that the NWPA mandates the
Secretary file.” In ve U.S. Dep’t of Energy, NRC No. 63-001, ASLBP No. 09-892-HLW-
CABO4 at 3 (June 29, 2010). The Board concluded that the NWPA “directed both that
[Energy] file the Application . . . and that the NRC consider the Application and issue a
final, merits-based decision approving or disapproving the construction authorization
application.” Id. at 5. In the words of the Board, “the NWPA does not give the Secretary
the discretion to substitute his policy for the one established by Congress in the NWPA
that, at this point, mandates progress toward a merits decision by the Nuclear Regulatory
Commission . ...” Id. at 3. Energy’s application thus remains pending before the NRC.
As the Committee may know, the NRC Chair nevertheless then initiated his own
“orderly shutdown” of the NRC’s license review, despite the decision of the Board and
despite the fact that he did not have the votes on the Commission to overturn the Board’s
order. The shutdown included terminating the NRC staff’s technical review of the
license application; blocking the release of Safety Evaluation Report volumes; and
shutting down the NRC’s Web-based Licensing Support Network (LSN), which was a
database for all documentation regarding the application. See, e.g, Office of the
Inspector General, Nuclear Regulatory Commission, “NRC Chairman’s Unilateral
Decision to Terminate NRC’s Review of DOE Yucca Mountain Repository License
Application,” OIG Case No. 11-05 (June 6, 2011). Despite having more than $11 million
available to continue its review, the NRC cited budgetary considerations for these
actions, including the political prediction that Congress would not further fund its efforts.
It took Washington State and its fellow petitioners bringing a mandamus action—

and the court issuing an order in August 2013—to finally stop the NRC’s unilateral
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dismantling of the process Congress directed. In a clear and blunt order, the federal court
concluded that the NRC *has declined to continue the statutorily mandated Yucca
Mountain licensing process” and that “{als things stand . . . the Commission is simply
flouting the law.” In re Aiken County, 725 F.3d 255, 259 (D.C. Cir. 2013) (diken Il). Tt
rejected the NRC’s budgetary arguments and cited the bedrock principle of constitutional
law that “the President and federal agencies may not ignore statutory mandates or
prohibitions merely because of policy dvisagreement with Congress.” Id. at 260.

Here is where that leaves us: The NRC has now completed and released its
Safety Evaluation Report volumes. We have final legal decisions in place that establish
the obligation of both Energy and the NRC to continue the Yucca Mountain licensing
process, provided the funding is in place to proceed.”

I understand there are those who think that Yueca Mountain is technically

unsuitable. But the law provides an opportunity to prove that case in the pending NRC

? Representatives from both the Department of Energy and the Department of Justice
have represented that Energy will proceed with the licensing process if mandated. See,
e.g., Respondents” Response in Opposition to Petitioner’s Motion for Preliminary
Injunction, filed April 23, 2010, in State of Wash. v. U.S. Dep’t of Energy, No. 10-1082
(later consolidated with Aiken I petitions), at 16 (“However, if any NRC or court decision
should require DOE to continue with the license application, a workforce can be
reassembled and contracts can be renewed.”); In re U.S. Dep’t of Energy, NRC No. 63-
001, ASLBP No. 09-892-HLW-CABO04 at 19-20 (June 29, 2010) (“The Board is conf'dent

that DOE can and will prosecute the Application before the NRC in good falth as we
believe the NWPA requires.” [n.72: “As counsel for DOE stated at argument, ‘[w]e will
do what we’re ordered to do.” Tr. at 78 (June 3, 2010).”]; Oral argument comments of
Ellen Durkee, Department of Justice, /n re: Aiken County, No. 10-1050 (4iken I} (D.C.
Cir. Mar. 22, 2011), at Tr. 26:9-27:6 (“JUDGE KAVANAUGH: If the NRC rejects
DOE’s effort to withdraw the license, will DOE comply?” / “JUDGE SENTELLE [sic—
MS. DURKEE]: [ think the DOE and Department of Justice recognize that when you
have an order, you comply with that order until you can get it overturned.” / “JUDGE
KAVANAUGH: Yes. If it’s not overturned on appeal will DOE comply?” / “MS.
DURKEE: Yes. They have been clear throughout this process that if they were required
in a non-appealable order and subject to funding, that they will comply and go forward
with the license application process.”).
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hearing. Ialso understand there are those who think that following the current scheme of
the NWPA is unwise. But the method for pursuing that disagreement should be through
changing the law, not disregarding it. Ultimately, given the multi-decade, multi-
generational task of developing a nuclear waste repository, we will never have a
repository—at Yucca Mountain or elsewhere—if the legal process for siting and
licensing a repository is disregarded, now or by those who follow us.

Thank you. DI’ll be happy to take any questions.
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Mr. SHIMKUS. I appreciate it. I know you have traveled long dis-
tances and a lot, and I want to make sure you got your full state-
ment in. But we are trying to keep quick.

I would now like to recognize Ms. Josephine Piccone, Director of
Yucca Mountain Directorate from the Nuclear Regulatory Commis-
sion.

You are welcome, and you are recognized for 5 minutes.

STATEMENT OF JOSEPHINE PICCONE

Ms. PiccoNE. Thank you. Good morning, Chairman Shimkus,
Ranking Member Tonko, and distinguished members of the sub-
committee. I am Josephine Piccone, Director of the Nuclear Regu-
latory Commission’s Yucca Mountain Directorate, which is respon-
sible for leading the current review activities associated with the
Yucca Mountain construction authorization application.

I appreciate the opportunity to appear before you today to dis-
cuss the NRC staff's completion of the Yucca Mountain Safety
Evaluation Report. On November 18, 2013, the NRC Commission
approved a memorandum and order setting a course of action for
the Yucca Mountain licensing process, consistent with the Appeals
Court decision on August 2013, and the resources available from
previous unexpended appropriations to the NRC from the Nuclear
Waste Fund. This course of action included the Commission direct-
ing the NRC staff to complete the Safety Evaluation Report. We
completed the Safety Evaluation Report this past January within
our cost estimate. I would like to acknowledge our talented review
team of more than 40 agency experts in technical fields such as
health physics, geology, seismology, hydrology, material sciences,
structural engineering, and criticality safety, to name but a few.
We also had an excellent legal staff providing valuable support and
assistance from the NRC’s federally funded research and develop-
ment center, the Center for Nuclear Waste Regulatory Analyses, in
San Antonio, Texas.

The Safety Evaluation Report documents the results of the staff’s
technical review of DOFE’s application. The NRC staff finds that
DOE has met most, but not all, of the applicable regulatory re-
quirements. Notably, the NRC staff finds that DOE’s design and
analysis of the proposed repository complies with the performance
objectives and requirements both before and after the repository is
closed.

These performance objectives and requirements, which are pro-
tective of public health and safety, include the requirements that
the repository be composed of multiple barriers, requirements for
the repository to meet certain radiation limits for individual protec-
tion and human intrusion, and separate standards for protection of
groundwater. The staff also finds that DOE has addressed most of
the general information, administrative, and programmatic require-
ments.

There are two specific requirements that DOE has not met that
concern ownership of land and water rights. They are discussed in
detail in Volume 4 of the Safety Evaluation Report. In addition, a
supplement to DOE’s environmental impact statement addressing
groundwater issues has not been completed. Therefore, the NRC
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staff is not recommending issuance of a construction authorization
at this time.

Publication of the Safety Evaluation Report is only one of several
steps that need to occur before a decision can be made on the con-
struction authorization application. A decision on whether to au-
thorize construction can be made only after a supplement to DOE’s
Environmental Impact Statement has been prepared, a hearing has
been conducted, and the Commission has completed its review of
contested and uncontested issues. With regard to the first item, the
Commission has directed the NRC staff to develop a supplement to
DOE’s Environmental Impact Statement covering certain ground-
water issues.

The largest and most significant of the remaining steps to be
completed before the Commission can reach a decision on whether
to grant the construction authorization is the adjudicatory hearing,
including consideration of approximately 300 pending contentions
and any new or amended contentions. The NRC does not currently
have sufficient remaining resources from the Nuclear Waste Fund
to complete the hearing. Recently the Commission informed the
Congress that it estimated that approximately $330 million would
be needed for the NRC to complete the construction authorization
proceeding.

This concludes my formal testimony on the NRC Safety Evalua-
tion Report. I thank you for the opportunity to appear before you,
and I look forward to continuing to work with you to advance
NRC’s important safety and security missions. I would be pleased
to respond to questions you may have. Thank you.

[The prepared statement of Ms. Piccone follows:]
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WRITTEN STATEMENT
BY JOSEPHINE PICCONE, Ph.D.
UNITED STATES NUCLEAR REGULATORY COMMISSION
TO THE
HOUSE COMMITTEE ON ENERGY AND COMMERCE
SUBCOMMITTEE ON ENVIRONMENT AND THE ECONOMY
MAY 15, 2015

Good morning, Chairman Shimkus, Ranking Member Tonko and distinguished Members of the
Subcommittee. | am Josephine Piccone, Director of the Nuclear Regulatory Commission’s
Yucca Mountain Directorate, which is responsible for leading the current review activities
associated with the Yucca Mountain construction authorization application. | appreciate the

opportunity to appear before you today to discuss the NRC staff's completion of the Yucca

Mountain Safety Evaluation Report.

The NRC is an independent Federal agency established to license and regulate

the Nation's civilian use of radioactive materials to ensure adequate protection of public health
and safety, promote the common defense and security, and protect the environment. As
Congress outlined in the Nuclear Waste Policy Act of 1982, as amended, a role of the NRC is to
promuigate requirements, and make licensing decisions on the design, construction, operation,
and eventual decommissioning and closure of a geologic repository for permanent disposal of

high-level waste at Yucca Mountain, Nevada.

The Department of Energy (DOE) submitted an application to the NRC in June 2008 seeking
authorization to construct a geologic repository at Yucca Mountain. The NRC docketed the
application for review in September 2008 and commenced its detailed technical review. In
2010, the DOE decided to shut down the Yucca Mountain Program and filed a motion to the
NRC to withdraw the application. This motion was denied by the NRC's Atomic Safety and
Licensing Board (ASLB), and in September 2011 the Commission announced it was evenly
divided on whether to overturn or uphold this decision. The Commission, in recognition of

1
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budgetary limitations, directed the ASLB to complete all necessary and appropriate case
management activities. In September 2011, the ASLB issued an order suspending the
adjudicatory proceeding, and at that time the NRC staff's technical review was closed. At that
time, the NRC staff had completed and published Volume 1 of what would eventually be a five

volume Safety Evaluation Report.

On August 13, 2013, a panel of the U.S. Court of Appeals for the District of Columbia Circuit
issued its decision in the case In re Aiken County, directing the NRC to “promptly continue with
the legally mandated licensing process” for DOE's application to construct a geologic repository
for high-level waste at Yucca Mountain. The NRC promptly began faking steps to comply with
the court’s direction. On November 18, 2013, the Commission approved a memorandum and
order setting a course of action for the Yucca Mountain licensing process consistent with the
Appeals Court decision and the resources available from previous unexpended appropriations
to the NRC from the Nuclear Waste Fund. This course of action included the Commission
directing the NRC staff to complete the Safety Evaluation Report. The Commission continues to

provide further direction to the NRC staff as needed.

The NRC staff completed the Safety Evaluation Report this past January within the cost
estimate. | would like to acknowledge our talented review team of more than forty agency
experts in technical fields such as health physics, geology, seismology, hydrogeology, material
sciences, structural engineering, and criticality safety, to name a few. We also had an excellent
legal team providing valuable support, and assistance from the NRC's federally funded research
and development center, the Center for Nuclear Waste Regulatory Analyses in San Antonio,

Texas.
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The Safety Evaluation Report documents the results of the NRC staff's technical review of
DOE's application. The NRC staff produced the report in five volumes, which are:
Volume 1: General Information, which was published in August 2010.
Volume 2: Repository Safety Before Permanent Closure (or “preclosure”}, published in
January 2015,
Volume 3: Repository Safety After Permanent Closure (“post-closure”), published in
October 2014,
Volume 4: Administrative and Programmatic information, published in December 2014,
and
Volume 5. Proposed Conditions on the Construction Authorization and Probable

Subjects of License Specifications, published in January 2015.

Volume 5 includes a brief summary of the findings in all the volumes. A short synopsis of the
contents and findings of the SER, and NRC staff's overall recommendation for construction

authorization follows.

NRC STAFF FINDINGS

The NRC staff finds that DOE has met most, but not all, of the applicable reguiatory
requirements. Notably, in the Safety Evaluation Report, the NRC staff finds, with reasonable
assurance and expectation, that DOE’s design and analysis of the proposed repository complies
with the performance objectives and requirements both before and after the repository is closed.
These performance objectives and requirements, which are protective of public heaith and
safety, include the requirement that the repository be composed of multiple barriers;
requirements for the repository to meet certain radiation limits for individual protection and

human intrusion; and separate standards for protection of groundwater. The NRC staff also



22

finds that DOE has addressed most of the general information, administrative and programmatic

requirements.

There are two specific requirements that DOE has not met. They concern ownership of land and
water rights. They are discussed in detail in Volume 4, and | will explain them briefly in a
moment. In addition, a supplement to DOE’s environmental impact statement addressing
groundwater issues has not been completed. Therefore, the NRC staff is not recommending

issuance of a construction authorization at this time.

As discussed in detail in Volume 4 of the SER, the Geologic Repository Operations Area, which
is part of the repository, must be located on lands that are either acquired and under the
jurisdiction and control of DOE, or permanently withdrawn and reserved for its use. The land on
which the repository operations area will be located must also be free and clear of significant
encumbrances such as mining rights, deeds, rights-of-way or other legal rights. In its
application, DOE explained that it submitted land withdrawal legislation to Congress in 2007.
Congress did not enact this bill, and DOE has not completed any other land acquisition process.
Therefore, the NRC staff concludes that DOE has not acquired lands needed for the repository
operations area, nor have necessary lands been permanently withdrawn and reserved for
DOE's use. In addition, because DOE has not completed a land withdrawal or other acquisition
process, DOE has not demonstrated that such land would be free and clear of significant

encumbrances.

DOE must alsc obtain rights to water needed to construct and operate the repository. In its
application, DOE stated that it filed a water appropriations request with the Nevada State

Engineer for the permanent rights to water from five wells within the proposed preclosure
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controlied area. DOE stated that the Nevada State Engineer denied the request and that the
U.S. Department of Justice, on behalf of DOE, appealed that decision. Litigation on this matter
is currently stayed. Therefore, the NRC staff concludes that DOE has not obtained water rights

that DOE determined may be needed to construct and operate the repository.

in addition to a summary of the NRC staff's findings in previous volumes and the NRC staff's
conclusion that it would not recommend issuing a construction authorization at this time, Volume
5 identifies conditions the NRC staff proposes be included if the Commission authorizes
construction. These include restrictions on some canisters and waste to be accepted at the
repository; confirmation that flight restrictions credited by DOE in its analysis are in place; and
the statutory emplacement limit of 70,000 metric tons for the repository. Should the applicant
provide additional information, the NRC staff may remove or revise a condition, or could add

one or more conditions, based on its review of that information.

NEXT STEPS
Publication of the Safety Evaluation Report is only one of several steps that need to occur
before a decision can be made on the construction authorization application. A decision on
whether to authorize construction can be made only after:

(1) a supplement to DOE'’s environmental impact statement has been prepared,

(2) a hearing has been conducted, and

(3) the Commission has completed its review of contested and uncontested issues.

With regard to the first step, the Commission has directed the NRC staff to develop a
supplement to DOE'’s EIS covering certain groundwater issues. The NRC staff expects to
complete the supplement using resources remaining from NRC'’s previous appropriations from

the Nuclear Waste Fund. NRC will follow its usual National Environmental Policy Act process
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for completing this document. The NRC staff published a notice in the Federal Register on
March 12 of this year that it will develop a draft supplement to be issued for public comment in
late summer of this year. The NRC staff expects to have public meetings on the draft
supplement at NRC headquarters and in Nevada during the comment period. The final

supplement will consider public comments and should be completed early in 2016.

The fargest and most significant of the remaining steps to be completed before the Commission
can reach a decision on whether to grant the construction authorization is the adjudicatory
hearing, including consideration of approximately 300 pending contentions and any new or
amended contentions involving matters of fact or law. This hearing would require several years
to complete and would likely use multiple licensing boards. The NRC does not currently have
sufficient remaining resources from the Nuclear Waste Fund to complete this hearing. Recently,
the Commission informed the Congress that it estimated that approximately $330 million would

be needed for the NRC to complete the construction authorization proceeding.

CLOSING

Chairman Shimkus, Ranking Member Tonko, and distinguished Members of the Subcommittee,
this concludes my formal testimony on the NRC's Safety Evaluation Report. | thank you for the
opportunity to appear before you. | look forward to continuing to work with you to advance the
NRC'’s important safety and security missions. | would be pleased to respond to any questions

you may have. Thank you.
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Mr. SHIMKUS. Thank you very much.

Next, we have the Honorable Greg R. White, Commissioner of
Michigan Public Service Commission, on behalf of the National As-
sociation of Regulatory Utility Commissioners, Chairman of the
Subcommittee on Nuclear Issues and Waste Disposal. He has ap-
peared here numerous times.

You are recognized for 5 minutes, and thanks for coming.

STATEMENT OF THE HONORABLE GREG R. WHITE

Mr. WHITE. Thank you very much, Chairman Shimkus, Ranking
Member Tonko, and members of the subcommittee.

I want to thank you for this opportunity to testify on the status
of the U.S. nuclear waste program. I am Greg White. I serve as
commissioner on the Michigan Public Service Commission. I am
testifying today on behalf of NARUC, National Association of Regu-
latory Utility Commissioners.

NARUC is a nonprofit organization. It has been around for over
125 years. Members are the public utility commissions in all 50
States and U.S. territories. We are State economic regulators, and
we are responsible for ensuring the safe, reliable, and affordable
delivery of essential electric utility service in every state. As a re-
sult, the success of this program is critical to the delivery of essen-
tial electric services.

I would like to raise a few points and then offer some comments
in regards to what we think might be able to be done going for-
ward. NARUC was at the table when the 1982 law was passed, and
we agreed that it was appropriate for the consumers to pay for this
program. The people who benefit from the generation of electricity
from nuclear power plants appropriately should pay for it. And the
consumers have paid. I would like to point out that the only mile-
stone in the 1982 act that was ever on time was the signing of the
contracts that began the collection of money from the consumers.
Since then, more than $40 billion has been collected in direct pay-
ments and in interest that has accrued in the balance. The current
status of the program, the same as it was in 1982; we don’t have
anything moving forward. The program is at a dead stop.

A couple of other points. I also serve as the chairman of an orga-
nization called the Nuclear Waste Strategy Coalition that was
formed in 1993. It is a group of State commissions, utility, nuclear
utilities, consumer advocates, local communities, and we were
formed in 1993. I can tell you that, as somebody who was in the
room in 1993, we didn’t intend or ever expect that we would still
lloe an organization working on this issue in 2015, some 22 years
ater.

We also proposed way back in 1994, the Nuclear Waste Strategy
Coalition, the creation of a single-purpose entity, a public-private
corporation chartered by the Congress to manage this program, re-
moving it from the Department of Energy. That was in 1994. The
proposal was rejected pretty much out of hand. The argument was
by moving to that new entity, it could delay the progress on the
program by up to a year.

We have been involved in several lawsuits, as you know. They
have been explained by Mr. Fitz. Chairman Shimkus, I would like
to point out one in particular, the suspension of the Nuclear Waste
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Fund, which we argued we needed to do. We considered that to be
a bittersweet win. It was always our intention to pay for the pro-
gram, to have the consumers pay for the program. But when there
was no program after 2010, we could no longer continue to allow
hundreds of millions of dollars to be collected from consumers into
a fund that was paying for nothing.

So the Department of Energy has had some plans, I will say
“schemes,” perhaps. The problem is, is that they really have no
credibility. There is no budgets. There is no time frames, other
than the proposal that was made in 2013 as a result of the Blue
Ribbon Commission’s recommendations suggested that the Depart-
ment would make substantial progress towards a national reposi-
tory by 2048, some 35 years from that date.

My suggestion is, we seem to have learned nothing in the pre-
vious 32 years that led up to that point.

So, in conclusion, NARUC has thoughtfully considered the coun-
try’s viable options. And we think that to move forward on a nu-
clear waste program, that we have to see credible substantial
progress toward achieving the goal. The first step is to complete
the licensing review of the Yucca Mountain license application. We
also believe that the Nuclear Waste Fund must be managed re-
sponsibly and used only for its intended purpose. The management
of the Federal responsibilities for integrated-use fuel management
would be more successful if it was assigned to a new organization,
such as the charter of a new Federal corporation, suggested by the
Nuclear Waste Strategy Coalition back in 1994. And, in addition,
we believe that there is a need for consolidated interim storage al-
though the amount, basis of need, and duration should be deter-
mined.

If implemented in the near term, these steps could create a solid
foundation on which to build a viable spent nuclear program. I
want to thank you for the opportunity to express my views, and I
will be very pleased to take questions.

[The prepared statement of Mr. White follows:]
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Commissioner, Michigan Public Service Commission
Chairman, NARUC Subcommittee on Nuclear Issues-Waste Disposal

Summary of Testimony
UPDATE ON THE CURRENT STATUS OF NUCLEAR WASTE
MANAGEMENT POLICY
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NARUC has played an active role in federal nuclear waste management from
the beginning. We were at the table for the discussions that lead to the Nuclear
Waste Policy Act of 1982, We agreed that ratepayers should contribute to the
Nuclear Waste Fund to support the federal waste disposal program.

Consumers of electricity generated by nuclear plants have paid more than $40
billion to support the licensing of the Yucca Mountain facility. The obligation
to pay for the lack of a repository continues to burden taxpayers via the
judgment fund. Yet, in the current circumstance, there is nothing to show for
the money poured into the program.

The efforts to shut down the Yucca Mountain Licensing project—the nation’s
only permanent repository for high-level spent nuclear fuel authorized by law—
puts the country in the exact same status we occupied 33 years. So far, Yucca
Mountain represents a $15 billion investment, decades of scientific study, and -
since the recent decision to “kick the cask” down the road again - a wasted (but
hopefully only delayed) opportunity that can only increase the final costs of
disposal.

In the current circumstances, it is clear the U.S. still lacks a nuclear waste
program, but the accumulation of waste continues.

NARUC endorses a permanent solution, beginning with first completing
licensing review for Yucca Mountain, along with shifting the management of,
and providing direct access to funds from, the Nuclear Waste Fund.
Developing an interim storage plan with these prerequisites could save
ratepayer dollars. We are anxious to work with Congress to quickly adjust and
more tightly focus the program.



29

Good morning Chairman Shimkus, Ranking Member Tonko, and members
of the Subcommittee on Environment and the Economy. Thank you for the
opportunity té testify today on the state of the United States’ Nuclear Waste
Management Policy. My name is Greg White, and I am a Commissioner on the
Michigan Public Service Commission. I have the honor of serving as Chair of the
National Association of Regulatory Utility Commissioners (NARUC)
Subcommittee on Nuclear Issues — Waste Disposal. My testimony today is on
behalf of NARUC and will focus on the perspectives of State utility regulators.

NARUC is a non-profit organization founded in 1889. Our members are the
public utility commissions in all 50 States and the U. S. territories. NARUC’s
mission is to serve the public interest by improving the quality and effectiveness of
public utility regulation. Our members regulate the retail rates and services of
electric, gas, water, and telephone utilities. We are obligated under the laws of our
respective States to assure the establishment and maintenance of essential utility
services as required by public convenience and necessity and to ensure that these
services are provided under rates, terms, and conditions of service that are just,
reasonable, and non-discriminatory.

State economic utility regulators are responsible for ensuring the safe,
reliable, and affordable delivery of essential electric utility service in every State

across the country. Therefore, the success of the federal nuclear waste
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management program, which is paid for by the consumers of electricity generated
from the nation’s nuclear power plants, is necessarily of keen interest. Both
NARUC and its member commissions have dedicated a tremendous amount of
time and resources to ensure that electricity consumers receive the services they
have paid for.

NARUC and its State Commission members were at the table when the
Nuclear Waste Policy Act of 1982 (NWPA) was developed and passed.

State regulators agreed that users of electricity that is generated at the
nation’s nuclear power plants should pay for the federal nuclear waste management
and disposal program.

And the consumers have since paid and paid and continue to pay.'

Since 1982, more than $40 billion in direct payments and interest have been

paid into the U.S. Nuclear Waste Fund.’

! Ratepayers may be temporarily off the hook, courtesy of NARUC’s lawsuit against DOE, but the American

taxpayer is still Hable for DOE’s failure to accept waste for storage. See, e.g., Statement of Kim Cawley, Chief,
Natural and Physical Resources Cost Estimates Unit, The Federal Government's Liabilities Under the Nuclear
Waste Policy Act, before the Commitiee on the Budget, U.S. House of Representatives (October 7, 2007), online at:
hup/www.cho gov/sites/de fault/files/ 10-04-nuclearwaste pdf. (“In the absence of a federal underground repository
to accept nuclear waste for storage, taxpayers... pay—in the form of legal settlements with utilities—for a
decentralized waste storage system at sites around the country. (Those payments are being made from the
Department of the Treasury’s Judgment Fund.) ...DOE currently estimates that payments to utilities pursuant to
such settlements will total at least $7 billion . . .more if the program’s schedule continues to slip. Regardless of
whether or when the government opens the planned repository, those payments are likely to continue for several
decades.™); See also, Harry Reid's Nuclear Taxpayer Waste, The legal bills for killing Yucca Mountain are billions
and climbing, Wall Street Journal (April 6, 2015), at: hitp://www.wsi.com/articles/harry-reids-nuclear-taxpaver-
waste-1428362176. (“We've been telling you about Harry Reid’s bargain . . . to kill the Yucca Mountain nuclear
waste site in Nevada in return for all but shutting down the Senate. It turns out the deal is even more expensive than
that. That’s clear from a Monday report by the National Law Journal, which reviewed federal payouts in 2014 to
resolve litigation against the government. The Energy Department was the biggest spender, accounting for nearly
one-third ($929 million) of the $3 billion the feds forked over in verdicts or settlements.”)
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And for all of those billions of dollars, so far, the ratepayers have nothing to
show for it. Under the current state of the nuclear waste management program, we
have absolutely nothing to show for this vast collection of ratepayer’s money.

The efforts to shut down the Yucca Mountain Licensing project—the
nation’s one and only permanent repository for high-level spent nuclear fuel
authorized by law—puts the country in the exact same status we occupied 33 years
ago in 1982, Federal officials continue to “kick the cask” down the road—
eliminating any impetus for real progress on the waste problem.

After decades of scientific study and an investment of over $15 billion
dollars in the Yucca Mountain geologic repository,® the Administration, claiming
simply that the site is not “practical,” has unsuccessfully attempted to withdraw the
Yucca Mountain license and illegally dismantled the program to oversee the

project through completion.*

2 According to the U.S. Department of Energy Office of Inspector General’s, AUDIT REPORT - Department

of Energy’s Nuclear Waste Fund's Fiscal Year 2014 Financial Statement Audits (Noverber 2014), at 2, online at:
htip://energy gov/sites/prod/flles/2014/12/F19/0AS8-FS-15-03 pdf, “fals of September 30, 2014, the U.S. Treasury
securities held by the Department related to the NWF had a market value of $39.8 bitlion.” This necessarily
excludes the billions in ratepayer dollars already expended to characterize the Yucca Mountain site.

3 In 1987, Congress directed U.S. Department of Energy (DOE) to focus on Yucca Mountain as the
permanent repository. Over the next 20 years, DOE completed 5-mile and 2-mile tunnels into the mountain,
including more than 180 boreholes to conduet experiments. By 2006, a Senate Environment and Public Works
Committee report called Yucca Mountain the “Most Studied Real Estate on the Planet.” Sge,
httpi//www epw senate gov/repwhitepapers/Y uccaMountainEP WReport.pdf,

¢ DOE, the President, and Congress approved Yucca Mountain in 2002 after a very public deliberative

process that included public meetings and requests for public comment. There is no record of any public process in
advance of the Administration’s 2010 decision to terminate the license proceedings.

4
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Currently, there is no nuclear waste program, despite the exhaustive studies
and billions in ratepayer and taxpayer dollars spent. All that remains is the nuclear
waste. And the waste of American’s regulatory fees and taxes.

And in the face of this static federal policy, spent nuclear fuel, and high-
level nuclear waste continues to accumulate at plant sites. At some retired plant
sites, the land cannot be reclaimed because waste remains stored on-site awaiting
disposal in a permanent repository.

NARUC has been active on this issue since the beginning—33 years and
counting.

Recognizing there would be problems and obstacles to the program,
NARUC established a “Subcommittee on Nuclear Issues — Waste Disposal” in
1984.

A few years later, we created an office dedicated to tracking the federal
nuclear waste management program.

We have participated in numerous lawsuits against the U.S. Department of
Energy (DOE), consistently seeking better performance and greater accountability
from the federal government while protecting the interests of electricity consumers.

The first of these lawsuits was in 1995, where we successfully countered the
DOE’s contention that they were not even obligated to take the nuclear waste from

the plants by January 31, 1998,
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More recently, we fought the inaction of DOE and the U.S. Nuclear
Regulatory Commission (NRC) in the courts, and again the courts have responded
with judgments agreeing with our positions.

NARUC argued that NRC was in violation of the law when it suspended its
review of the Yucca Mountain license application, and in August 2013, the court
agreed with us.’

Later that year, in November 2013, the courts granted our request that the
DOE suspend collection of the Nuclear Waste Fund fees.

On the latter, I consider the court’s decision to be bittersweet. As noted
previously, NARUC has always agreed with and supported the arrangement
whereby the consumers of electricity paid for the nuclear waste management and
disposal program under the auspices of the NWPA.

However, when the Administration threw out a $15 billion dollar investment
along with 30 years of work towards a repository, and replaced it with nothing, we

had no choice but to seek to cut funding for a program that no longer existed.

: See. In Re: Aiken Count, et al, which notes: (“Our more modest task is to ensure...agencies comply with

the law as it has been set by Congress. Here, the Nuclear Regulatory Commission has continued to violate the law
governing the Yucca Mountain licensing process. We therefore grant the petition for a writ of mandamus.”), at:
hup//www.cade.uscourts.gov/internet/opinions ns/BAEOCF34F 762EBDY83 25 7BC6004DEB 1 8/8ile/1 1-1271-
1451347 pdf

3

See, National Association of Regulatory Utility Commissioners v. DOE, Case No. 11-1066 (Nov. 19, 2013),
at: hitp:/www.cade.uscourts.gov/internet/opinions.nsf/2 708CO 1 ECFE3 109F 8525 7C280053406 /S file/11-1066-
1466796.pdf.
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Of late, our considerable efforts have produced little more than frustration.
However, we continue to believe that there are opportunities to forge ahead with a
nuclear waste management program that can achieve success. But we need the
Congress and the Administration to work on near-term actions to give consumers
of electricity from nuclear power plants the nuclear waste management program
they paid for and deserve.

NARUC’s has thoughtfully considered the country’s viable options. To
move forward with a successful U.S nuclear waste management program:

1)  America needs a permanent solution to nuclear waste disposal, and we
need to see credible, substantial progress toward achieving this goal. The
first step must be to complete the licensing review for the Yucca
Mountain repository project.

2)  The Nuclear Waste Fund must be managed responsibly and used only for
its intended purpose. The program must have access to the revenues
generated by consumers’ fee payments, once they resume, and to the
balance of the Nuclear Waste Fund.

3)  The management of federal responsibilities for integrated 